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LEE WINAKOR v. VINCENT SAVALLE
(SC 20516)

Robinson, C. J., and McDonald, D’Auria,
Kahn, Ecker and Keller, Js.

Syllabus

Pursuant to the Home Improvement Act (§ 20-419 (4)), home improvement
includes, inter alia, ‘‘the repair, replacement, remodeling, alteration . . .
[or] improvement . . . to any land or building or that portion thereof
which is used or designed to be used as a private residence’’ but does
not include ‘‘(A) [t]he construction of a new home . . . .’’

The plaintiff sought to recover damages from the defendant contractor for,
inter alia, breach of contract and violations of the Home Improvement
Act (§ 20-418 et seq.). The plaintiff had executed a contract with G Co.
for the construction of a new house on land owned by the plaintiff.
That contract permitted the plaintiff to contract for necessary site work
with a separate contractor. Thereafter, the plaintiff and the defendant
entered into a separate contract providing that the defendant would
perform certain site work in connection with the construction of the
new house, including the digging of a hole for the foundation, the installa-
tion of a septic tank and footing drains, and the construction of two
retaining walls and two driveways. G Co. completed its construction of
the house, and the plaintiff received a certificate of occupancy. At that
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time, however, the defendant had not completed the site work he was
obligated to perform under the parties’ contract. The planning and zoning
commission of the town in which the plaintiff’s property was located
informed the plaintiff that the house would be approved for zoning
compliance if certain site work was completed. The parties then entered
into a second contract requiring the defendant to complete the work
that was agreed on in the first contract by a certain date and at an
additional cost. The plaintiff ultimately became dissatisfied with the
quality and timing of the defendant’s work, terminated their relationship,
and hired another contractor to complete the site work and to remedy
any flaws in the defendant’s previous work. The trial court ruled in
part for the plaintiff, concluding that the defendant had breached the
contracts with the plaintiff by failing to complete the site work on
schedule and by causing the plaintiff to incur additional expenses to
repair and finish the work that the defendant was contractually required
to perform. The court also concluded that the defendant had violated
the Home Improvement Act by failing to comply with certain statutory
requirements regarding the form of the contracts and that the defendant’s
violation of the Home Improvement Act constituted a per se violation
of the Connecticut Unfair Trade Practices Act (CUTPA) (§ 42-110a et
seq.). The defendant appealed to the Appellate Court, which affirmed
the trial court’s judgment with respect to the plaintiff’s breach of contract
claim but reversed with respect to the plaintiff’s claims under the Home
Improvement Act and CUTPA. The Appellate Court concluded that the
Home Improvement Act did not apply to the defendant’s work, as that
work fell within the new home exception set forth in § 20-419 (4) (A),
and, consequently, the plaintiff failed to state a claim under both the
Home Improvement Act and CUTPA. The plaintiff, on the granting of
certification, appealed to this court. Held that the Appellate Court cor-
rectly concluded that the Home Improvement Act did not apply to the
defendant’s work because that work fell within the new home exception
set forth in § 20-419 (4) (A), and, accordingly, this court affirmed the
Appellate Court’s judgment: although the contracts between the plaintiff
and the defendant were separate from the contract between the plaintiff
and G Co. to construct the new house, the work the defendant agreed
to perform was within the scope of the work contemplated by the
contract between the plaintiff and G Co., as many of the projects the
defendant was obligated to complete were expressly included in the
contract between the plaintiff and G Co., and, thus, the work the defen-
dant agreed to perform would have been completed by G Co. if the
plaintiff had not elected to contract out the site work to the defendant;
moreover, G Co.’s construction work could not have proceeded without
the defendant’s work, as G Co.’s work depended physically and tempo-
rally on the defendant’s foundation work, the defendant was required
to communicate with G Co. throughout the defendant’s performance of
the site work, and the first contract between the plaintiff and the defen-
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dant specified that the defendant was to complete his work within a
certain time for the purpose of facilitating G Co.’s construction of the
house, and, thus, both the close timing and the extensive communication
required between the defendant and G Co. led to the conclusion that
the defendant’s work was sufficiently interrelated with the construction
of the house; furthermore, much of the work the defendant performed
contributed directly to the habitability of the house, and that work was
necessary in order for the house to comply with the town zoning
requirements.

Argued December 20, 2021—officially released June 28, 2022

Procedural History

Action to recover damages for, inter alia, breach of
contract, and for other relief, brought to the Superior
Court in the judicial district of New London and tried
to the court, Frechette, J.; judgment for the plaintiff,
from which the defendant appealed to the Appellate
Court; thereafter, the court, Frechette, J., granted the
plaintiff’s motion for attorney’s fees, and the defendant
filed an amended appeal; subsequently, the Appellate
Court, Prescott, Moll and Harper, Js., reversed in part
the trial court’s judgment, and the plaintiff, on the grant-
ing of certification, appealed to this court. Affirmed.

Paul M. Geraghty, with whom was Jonathan E.
Friedler, for the appellant (plaintiff).

Patrick J. Markey, with whom, were James H. Lee
and, on the brief, Mary H. Patryn, for the appellee
(defendant).

Opinion

KAHN, J. This appeal requires us to consider whether
certain services provided by a contractor fall under
the purview of the Home Improvement Act, General
Statutes § 20-418 et seq. In this appeal, the plaintiff, Lee
Winakor, claims that the Appellate Court incorrectly
concluded that the Home Improvement Act did not
apply to work performed on his property by the defen-
dant, Vincent Savalle. The defendant claims that the
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work falls under the new home exception of the Home
Improvement Act and, therefore, that the Appellate
Court’s conclusion was correct. We agree with the
defendant and, accordingly, affirm the judgment of the
Appellate Court.

The following undisputed facts and procedural his-
tory are relevant to the present appeal. In 2005, the
plaintiff purchased real property located at 217 Legend
Wood Road in North Stonington. In 2012, the plaintiff
executed a contract with Golden Hammer Builders, LLC
(Golden Hammer), through its principal, Brian Mawd-
sley, in order to construct a single-family home on the
property. The contract contemplated the construction
of the home and all related site work for a price of
$425,300. It also contained a provision permitting the
plaintiff to subtract $55,000 from the total cost of the
construction by independently contracting for the nec-
essary site work with a separate contractor.

After meeting with the plaintiff, the defendant submit-
ted a bid to complete that site work for under $50,000.
The plaintiff accepted the defendant’s bid and drafted a
contract to memorialize their agreement. That contract
specifically required the defendant to ‘‘[p]urchase and
supply any/all supplies . . . [c]lear [the] lot . . .
remove stumps, [d]ig [the] foundation hole . . . and
well trenches, [p]urchase and install [a] septic [tank]
. . . build a wall along [the] edge of [the] lakeside . . .
build two retaining walls . . . [build] [t]wo driveways
. . . [reclaim] asphalt . . . [for the] driveway . . .
[g]rade [the] driveway . . . [at] 8 [percent] . . .
[i]nstall footing drains and backfill foundation, [f]inish
[the] grade, [s]eed [the] . . . lawn, [and conduct any]
[b]lasting . . . .’’ The contract further specified that
the defendant would complete the work within one year
of the start date. After the contract was signed, the
defendant also orally agreed to dig a trench for the
propane system and to install a patio. Mawdsley then
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applied for, and secured, a new home building permit
under his new home construction contractor’s license.

The defendant began his work in September, 2012.
The trial court found that ‘‘[h]e hammered out a ledge
for the foundation, installed a septic tank, constructed
retaining walls . . . installed a propane tank and gas
lines . . . installed the well electrical line, and partially
finished the driveway.’’ In December, 2013, Golden
Hammer completed construction of the house, and the
plaintiff received a partial certificate of occupancy. A
full certificate of occupancy was issued for the house
in January, 2014.

At the time the certificate of occupancy was issued,
however, the defendant had not yet completed the site
work as contemplated by his contract with the plaintiff.
The Planning and Zoning Commission of the Town of
North Stonington issued a letter to the plaintiff indicat-
ing that the house substantially conformed to its zoning
regulations and would be approved for zoning compli-
ance on the condition that, among other things, ‘‘the
final grading, landscaping, and soil stabilization be com-
pleted within [six] months,’’ and the driveway be wid-
ened. The plaintiff and the defendant subsequently
entered into a second contract requiring the defendant
to complete the work that was set out in their first
contract by April 1, 2014, for an additional $10,000.1

The plaintiff ultimately became dissatisfied with the
quality of the defendant’s work2 and the defendant’s

1 By this point, the plaintiff had already paid the defendant approximately
$53,000 on the original contract.

2 In its memorandum of decision, the trial court listed numerous deficien-
cies in the defendant’s performance. ‘‘First, the defendant did not properly
backfill the foundation, using large rocks and boulders instead of dirt to
support the foundation. . . . Additionally, the footing drains for the founda-
tion were improperly installed, causing flooding in the basement of the
house.

‘‘Second, the defendant improperly installed the septic system because it
was backfilled with rocks instead of sand and too close to the surface, making
it more likely [that] it could be crushed. That is exactly what happened in
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failure to complete the project according to the sched-
ule set forth in either their first or second contract. The
plaintiff terminated his relationship with the defendant
in April, 2014, and subsequently hired another contrac-
tor, Charles Lindo, to finish the work that the defendant
had failed to complete and to remedy any flaws in the
work that the defendant had completed. Lindo com-
pleted the site work at additional cost to the plaintiff,
and the town subsequently notified the plaintiff that his
new residence fully complied with its zoning regula-
tions.

The plaintiff then commenced the present action
against the defendant. The operative amended com-
plaint contained five separate counts: (1) breach of con-

2014, when the defendant crushed the top of the tank, requiring another
tank to be installed in April, 2014. This tank too was deficient and required
replacing because the line running from it to the house had a break in
it. . . . The defendant admitted in his posttrial brief that he crushed the
septic tank.

‘‘Third, the defendant improperly constructed the retaining walls in the
front and back of the house because they leaned, contained gaps, and washed
out due to improper backfilling.

‘‘Fourth, the defendant improperly installed the patio. Although not speci-
fied in the contracts, the defendant agreed to construct the patio. Yet, his
installation used rocks instead of sand as backfill, causing the patio to
settle improperly.

‘‘Fifth, the defendant did not grade and seed the property when he left
the site in April, 2014. Instead, he left the property a mess with materials
scattered around the property, trees knocked down, and rocks located
throughout the site.

‘‘Sixth, the defendant improperly installed the propane tank. Although
not specified in the contracts, the defendant agreed to install and backfill
the tank. Yet again, he used rocks rather than sand as backfill for the tank
and pipe, causing the propane to leak from the pipe and damaging the tank.
After inspection, the entire tank and pipe were replaced.

‘‘Seventh, the defendant improperly installed the well electrical line, using
rocks instead of sand as backfill. Consequently, the electric line failed and
needed replacement.

‘‘Eighth, the defendant did not properly reclaim or grade the driveway.
The driveway was at a grade higher than 8 percent, causing the plaintiff to
regrade it. Further, the lower half of the driveway was not reclaimed with
asphalt because it was left as dirt.’’
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tract; (2) unjust enrichment; (3) violations of the New
Home Construction Contractors Act (New Home Act),
General Statutes § 20-417a et seq.; (4) violations of the
Home Improvement Act; and (5) violations of the Con-
necticut Unfair Trade Practices Act (CUTPA), General
Statutes § 42-110a et seq., predicated on violations of
the Home Improvement Act and the New Home Act.
The case was subsequently tried to the court. In the
memorandum of decision that followed, the trial court
ruled in favor of the plaintiff on counts one, three, four,
and five of the complaint. Specifically, the trial court
found in favor of the plaintiff on count one, concluding
that the defendant had breached his contract with the
plaintiff by failing to complete the site work on schedule
and by ‘‘using improper techniques and methods to
[perform] the contract . . . [causing] the plaintiff [to
incur] additional expenses to repair and finish the work
the defendant was contractually required to do.’’3 The
court also ruled in favor of the plaintiff on counts three
and four, concluding that the defendant violated the
Home Improvement Act by failing to comply with cer-
tain statutory requirements regarding the form of the
contract. The trial court’s memorandum of decision
characterized both counts three and four of the com-
plaint as having alleged a violation of the Home
Improvement Act.4 Finally, the court ruled in favor of
the plaintiff on count five, concluding that the defen-

3 Because the trial court found a breach of an enforceable contract, it
concluded that the plaintiff was not entitled to recover under a theory of
unjust enrichment, as alleged in count two of the complaint. See, e.g., Gagne
v. Vaccaro, 255 Conn. 390, 401, 766 A.2d 416 (2001) (lack of remedy under
contract is precondition for recovery under theory of unjust enrichment).

4 The Appellate Court, however, concluded that the plaintiff had aban-
doned any claim under the New Home Act by failing to assign error to the
trial court’s conflation of those two counts. Winakor v. Savalle, 198 Conn.
App. 792, 797 n.4, 234 A.3d 1122 (2020). The plaintiff does not contest this
conclusion in the present appeal and has chosen, instead, to argue only that
the work conducted by the defendant falls within the purview of the Home
Improvement Act.
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dant’s violation of the Home Improvement Act consti-
tuted a per se violation of CUTPA. The court awarded
the plaintiff $100,173.32 in compensatory damages on
these counts.

The plaintiff subsequently filed a motion seeking an
award of attorney’s fees under CUTPA. The court held
a hearing on that motion and awarded the plaintiff
$126,126.91 in attorney’s fees and $2412.05 in costs. The
defendant then appealed both the trial court’s judgment
and the award of attorney’s fees to the Appellate Court.

Before the Appellate Court, the defendant claimed
that (1) there was insufficient evidence to show causa-
tion of damages on the breach of contract count, and
(2) the trial court’s award under CUTPA was misguided
because it was based on an incorrect application of the
Home Improvement Act. The Appellate Court affirmed
the trial court’s judgment with respect to the breach of
contract count but reversed with respect to the
remaining claims, concluding that the Home Improve-
ment Act did not apply to the defendant’s work under
the contracts. Winakor v. Savalle, 198 Conn. App. 792,
816, 234 A.3d 1122 (2020). Specifically, the Appellate
Court concluded that the work performed by the defen-
dant fell within the new home exception of the Home
Improvement Act; General Statutes § 20-419 (4) (A);
and that, as a result, the plaintiff had failed to state a
claim under both the Home Improvement Act and
CUTPA. Winakor v. Savalle, supra, 800–801.

In the present appeal, the plaintiff contends that the
Appellate Court erred because the work performed by
the defendant was distinct from the construction of the
new home and, as such, fell within the scope of the
Home Improvement Act and was not excluded by its
new home exception. In response, the defendant argues
that the work he performed was so interrelated to the
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construction of the new home that it must fall under
the new home exception of the Home Improvement Act.

We begin by setting forth the appropriate standard
of review. ‘‘Whether the [Home Improvement Act]
applies to the transaction at issue is a matter of statutory
construction. Statutory construction is a question of law
and therefore our review is plenary.’’ (Internal quotation
marks omitted.) Meadows v. Higgins, 249 Conn. 155,
162, 733 A.2d 172 (1999). ‘‘The process of statutory
interpretation involves the determination of the mean-
ing of the statutory language as applied to the facts of
the case, including the question of whether the language
does so apply. . . .

‘‘When construing a statute, [o]ur fundamental objec-
tive is to ascertain and give effect to the apparent intent
of the legislature. . . . In other words, we seek to
determine, in a reasoned manner, the meaning of the
statutory language as applied to the facts of [the] case,
including the question of whether the language actually
does apply. . . . In seeking to determine that meaning,
General Statutes § 1-2z directs us first to consider the
text of the statute itself and its relationship to other
statutes. If, after examining such text and considering
such relationship, the meaning of such text is plain and
unambiguous and does not yield absurd or unworkable
results, extratextual evidence of the meaning of the
statute shall not be considered. . . . The test to deter-
mine ambiguity is whether the statute, when read in
context, is susceptible to more than one reasonable
interpretation.’’ (Internal quotation marks omitted.)
State v. Marsh & McLennan Cos., 286 Conn. 454, 464–65,
944 A.2d 315 (2008); see also Rizzo Pool Co. v. Del
Grosso, 232 Conn. 666, 676, 657 A.2d 1087 (1995)
(Rizzo).5

5 We note that, in some cases involving the Home Improvement Act, the
parties might dispute the trial court’s underlying findings of fact. Appellate
review of those issues would call for a clearly erroneous standard of review.
See, e.g., JPMorgan Chase Bank, National Assn. v. Virgulak, 341 Conn.
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We begin our statutory analysis, then, with the lan-
guage of the Home Improvement Act. The definitions
set forth in § 20-419 provide in relevant part: ‘‘ ‘Home
Improvement’ includes, but is not limited to, the repair,
replacement, remodeling, alteration, conversion, mod-
ernization, improvement, rehabilitation or sandblasting
of, or addition to any land or building or that portion
thereof which is used or designed to be used as a private
residence, dwelling place or residential rental property
. . . . ‘Home improvement’ does not include: (A) The
construction of a new home . . . .’’ General Statutes
§ 20-419 (4). The Home Improvement Act, however,
does not define what constitutes construction of a
new home.

Thus, in order for the defendant to be liable under
the Home Improvement Act, the site work at issue must
fall within the definition of home improvement and
outside of the scope of the exception for construction
of a new home. Although what constitutes a home
improvement versus a new home construction is not
clearly explained by this statutory language, this court
has previously considered the distinction between
those two statutory categories in Rizzo Pool Co. v. Del
Grosso, supra, 232 Conn. 666, and provided a definition
for the scope of the new home exception. In Rizzo, the
defendants signed a contract with the plaintiff to install
a swimming pool on their property while their new
home was under construction. Id., 669. After a dispute
arose, the plaintiff initiated an action for breach of
contract. Id., 670. The trial court in Rizzo held that the
defendants could not assert a special defense under the
Home Improvement Act on the ground that the new

750, 760, 267 A.3d 753 (2022). Because the parties in the present case do
not dispute the trial court’s underlying findings of fact, the question now
before us—the application of the statutory language to the trial court’s
factual findings—is a question of law. See, e.g., Meadows v. Higgins, supra,
249 Conn. 162.
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home exception applied because installation of the pool
was part of the construction of a new home. Id., 671–72.

On appeal, in considering whether the pool installa-
tion was part of the construction of the new home, we
interpreted the new home exception as requiring that
the pool installation and the construction of the home
‘‘were so interrelated, temporally or otherwise, that the
installation of the pool constituted an integral part of
‘[t]he construction of a new home’ under § 20-419 (4)
(A).’’ Id., 678. In interpreting the language of the new
home exception, we relied on both its relationship to
other statutes—namely, General Statutes §§ 47-116
through 47-121, titled ‘‘New Home Warranties’’—and
the statute’s legislative history. Id., 678–80. Applying
this definition of the new home exception to the undis-
puted factual findings, we held that the pool installation
did not fall within the scope of this definition. Id. Specifi-
cally, we noted that the ‘‘pool installation contract was
completely separate and distinct from the defendants’
home construction contract, and the two contracts
were to be performed by entirely different and unrelated
contractors. Moreover, the documents that comprise[d]
the contract for the construction of the swimming pool
contain[ed] no indication that the pool was to have
been installed at any particular stage of the new home
construction, or even that it was to have been installed
prior to the completion of the new home.’’ Id., 677–78.

Applying this definition to the undisputed underlying
factual findings regarding the site work at issue in the
present case, we conclude that the work performed by
the defendant clearly fell within the new home excep-
tion. Specifically, although the contract between the
plaintiff and the defendant in the present case was
separate from the home construction contract between
the plaintiff and Golden Hammer, the work the defen-
dant agreed to perform was within the scope of the
work contemplated by the Golden Hammer home con-
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struction contract. Indeed, many of the projects that
the defendant was contracted to perform, such as dig-
ging the foundation hole and well trenches, installing
the septic tank, building the retaining walls, construct-
ing the driveway, and conducting the landscaping, were
expressly included in the home construction contract.6

By contract, then, the work the defendant agreed to
perform would have been completed by the new home
construction contractor if the plaintiff had not elected
to subcontract that portion of the new home construc-
tion contract. Therefore, we agree with the Appellate
Court’s assessment that, unlike in Rizzo, both of the
agreements in the present case essentially relate to the
same work.

Additionally, Golden Hammer’s work could not have
proceeded independently from the work of the defen-
dant. For example, the construction work performed
by Golden Hammer was entirely dependent, both physi-
cally and temporally, on the defendant’s foundation
work. Although this case involved different contractors,
it cannot be said that their work was unrelated. The
plaintiff himself testified that the defendant ‘‘was asked
to stay in close contact with [Mawdsley] . . . .’’ Indeed,
testimony throughout the trial revealed that the defen-
dant had to communicate consistently with Golden
Hammer throughout the performance of the site work,

6 Our review of the record reveals only one minor aspect of the work
under the defendant’s contract that was not contained within the scope of
the new home construction contract, namely, the construction of the plain-
tiff’s patio. The patio was first mentioned when the parties reached an oral
agreement following the execution of the first written contract. Although
the plaintiff’s principal brief to this court relies on the defendant’s agreement
to build the patio as a basis to distinguish the defendant’s work as a home
improvement, the plaintiff did not raise that argument before the Appellate
Court. The Appellate Court’s opinion, in turn, contained no analysis of
whether defects in the patio warranted independent relief under the Home
Improvement Act. See generally Winakor v. Savalle, supra, 198 Conn. App.
806–10. As a result, we decline to address that same question for the first
time in the present appeal.



Page 15CONNECTICUT LAW JOURNALJune 28, 2022

JUNE, 2022 785343 Conn. 773

Winakor v. Savalle

which shows how interrelated the site work was with
the overall home construction. Moreover, the contract
with the defendant clearly contemplated the construc-
tion of a new home and specified that the defendant was
to complete his work within one year for the purpose
of facilitating that construction. Both the close timing
and the extensive communication required between the
contractors in the present case bolster our conclusion
that the defendant’s work was sufficiently ‘‘interrelated,
temporally or otherwise,’’ with the construction of the
home. Rizzo Pool Co. v. Del Grosso, supra, 232 Conn.
678.

Finally, we also agree with the Appellate Court that
‘‘the nature of the construction work itself, namely, its
relationship to the habitability of the home,’’ is another
consideration relevant to determining whether the work
is a home improvement or part and parcel of new home
construction. Winakor v. Savalle, supra, 198 Conn. App.
806. Much of the work that the defendant performed
in the present case, including hammering out a ledge for
the foundation, digging a trench for the well’s electrical
system, building retaining walls, and installing the sep-
tic tank, contributed directly to the habitability of the
home. See, e.g., Laser Contracting, LLC v. Torrance
Family Ltd. Partnership, 108 Conn App. 222, 227–29,
947 A.2d 989 (2008) (attachment of mobile home to new
foundation fell within new home exception to Home
Improvement Act). Although the plaintiff correctly notes
that the defendant’s work relating to the driveway and
the landscaping was not required prior to the issuance
of a certificate of occupancy, evidence adduced at trial
showed that this work was necessary in order for the
home to comply with the town zoning requirements.
Thus, when we apply the definition of the new home
exception to the underlying facts, it is clear that the
work performed by the defendant fell within the new
home exception.
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The plaintiff also argues that, without recourse under
the Home Improvement Act, there would be no real rem-
edy for consumers who have contracted with unscrupu-
lous contractors in the defendant’s position. This is not
so. The legislature has created such a remedy in the New
Home Act, which applies to ‘‘any agreement between
a new home construction contractor and a consumer
for the construction or sale of a new home or any
portion of a new home prior to occupancy . . . .’’ Gen-
eral Statutes § 20-417a (3). Prior to the passage of the
New Home Act, the legislature noted an ‘‘anomaly’’ that
resulted from the fact that new home construction was
not covered by the Home Improvement Act and, thus,
left a gap in adequate coverage for consumers. See
Conn. Joint Standing Committee Hearings, General Law,
Pt. 1, 1999 Sess., p. 17–18, remarks of Attorney General
Richard Blumenthal. Indeed, the legislature noted that
‘‘[t]he purpose of this new home construction guarantee
bill is similar to the bill that [the legislature] adopted
. . . ten years [beforehand] for home remodelers.’’ 42
H.R. Proc., Pt. 9, 1999 Sess., p. 3309, remarks of Repre-
sentative Arthur J. Feltman. Although the plaintiff may
have had recourse against the defendant under the New
Home Act, that claim was abandoned before the Appel-
late Court. See footnote 4 of this opinion. The plaintiff’s
claim under the Home Improvement Act is unavailing.

The judgment of the Appellate Court is affirmed.

In this opinion the other justices concurred.

STEPHEN BIRKHOLD v. SUSAN BIRKHOLD
(SC 20593)

Robinson, C. J., and D’Auria, Mullins, Ecker and Keller, Js.

Syllabus

The plaintiff, whose marriage to the defendant had been dissolved, appealed
from the trial court’s postdissolution decision to grant the plaintiff’s
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motion for modification of alimony and the defendant’s motion for
contempt, and to award the defendant past due alimony and attorney’s
fees. When the parties’ marriage was dissolved in 2009, the plaintiff was
employed as the chief executive officer of a major corporation and
was paid a base annual salary and bonuses. The parties’ separation
agreement, which had been incorporated into the judgment of dissolu-
tion, required the plaintiff to pay the defendant alimony in the amount
of 30 percent of his ‘‘gross annual base income from employment’’ and
25 percent of his gross cash bonus. The plaintiff subsequently left that
corporation and, in 2015, began working as a commercial real estate
broker for C Co. Under C Co.’s compensation plan, the plaintiff received
annual draws on future commissions, initially in the amount of $35,000
a year, and, if he did not earn commissions sufficient to cover the draws,
he was obligated to pay the difference back to C Co. The plaintiff elected
to have the draws deposited into a bank account in the name of a limited
liability company, S Co., that he had created in 2014. The plaintiff also
deposited into that account money he earned in connection with certain
consulting work he performed on the side. The plaintiff notified the
defendant when his employment at C Co. began, and she initially agreed
to accept monthly alimony in the amount of $875, or 30 percent of the
$35,000 annual draw. The plaintiff, however, continued to pay her only
$875 per month, even though his annual draw rate increased significantly
between 2015 and 2019. In response, the defendant filed her motion for
contempt and sought payment of accrued, unpaid alimony that purport-
edly was owed under the separation agreement. The plaintiff, on the
other hand, sought to modify his alimony obligation due to a substantial
change in circumstances relating to the nature of his employment with
C Co. After a hearing, the trial court granted both motions and awarded
the defendant past due alimony and attorney’s fees. With respect to the
plaintiff’s motion to modify his alimony obligation, the court replaced the
requirement under the separation agreement that he pay the defendant
30 percent of his gross annual base income from employment with a
fixed alimony obligation of $6500 per month. The court also found the
plaintiff in contempt for wilfully violating his alimony obligation under
the separation agreement. On appeal from the trial court’s decision, held:

1. The plaintiff could not prevail on his claim that the trial court incorrectly
had interpreted the separation agreement and found that the money the
plaintiff received from C Co. in the form of draws constituted income
that was subject to alimony: the agreement’s clear and unambiguous
definition of ‘‘gross annual base income from employment’’ was without
limitation and included income the plaintiff actually received as compen-
sation for, or by reason of, past, present or future employment, from
any and all sources, and nothing in the agreement indicated that it
contemplated the payment of alimony derived from traditional salary
income but not from commissions or consulting fees; moreover, although
the term ‘‘income’’ was not defined in the separation agreement, and,
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therefore, that term was ambiguous, the trial court’s determination that
the plaintiff’s draws from C Co. constituted income was not clearly
erroneous, as the draws were clearly from his employment as a real
estate broker, they were listed as payroll when deposited into S Co.’s
bank account, the plaintiff reported the draws as gross income on his
personal tax returns, C Co. referred to the plaintiff as an employee and
to his income as earnings on its pay statements, the plaintiff would have
to pay back unearned draws if his employment relationship with C Co.,
he presented no evidence about how he earned commissions or about
whether C Co. ever recovered, demanded or threatened to recover
unearned draws from him such that the draws should be treated as
loans rather than income, and he treated the money he received from
C Co. as income in every relevant way, except to pay alimony to the
defendant; furthermore, the trial court’s skepticism toward the plaintiff’s
calculation of his alimony obligation under the separation agreement
after he started working for C Co. was well founded, as the defendant
failed to established how he earned his commissions, how much of
them were applied to his draws, and why he did not pay alimony on
commissions he earned.

2. The trial court correctly interpreted the separation agreement and treated
the money the plaintiff earned from C Co. and from other entities as a
consultant, which ultimately was deposited into S Co.’s bank account,
as the plaintiff’s personal income that was subject to alimony: the trial
court’s factual findings that the plaintiff treated the money he earned
at C Co. and for his consulting work as his own income and that such
earnings constituted income subject to alimony were not clearly errone-
ous because, although the plaintiff chose to have his draws from C Co.
and the money he earned from consulting deposited into S Co.’s bank
account, he could not structure the receipt of his income and use the
corporate form to avoid his alimony obligation; moreover, many of S
Co.’s claimed business deductions appeared to be personal expenses,
S Co.’s actual business activities appeared to consist only of taking
money received by the plaintiff and finding ways to claim deductions
and expenses to shelter or hide it from the defendant, and nothing in
the separation agreement addressed business related expenses; further-
more, although it may be advantageous for tax purposes to set up a
limited liability company, such as S Co., that fact had no bearing on the
determination of whether income is properly subject to alimony.

3. The trial court did not abuse its discretion in modifying the plaintiff’s
alimony obligation by requiring the plaintiff to pay to the defendant a
fixed amount of $6500 per month: contrary to the plaintiff’s claim that
the trial court considered only his past gross income and improperly
modified his alimony obligation on the basis of an earning capacity not
supported by the record, the court considered all of the statutory (§ 46b-
82 (a)) factors that a court must consider in determining an alimony
award and found that there had been a change of circumstances that
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necessitated a modification to the plaintiff’s alimony obligation, namely,
that the plaintiff became a consultant and an independent contractor
with much more complicated finances, that his base salary was reduced
and his bonuses eliminated, and that he remarried and relocated to a
state without any state income tax; moreover, the record contained
sufficient evidence to support the court’s findings regarding the plain-
tiff’s earning capacity, the court based its decision on the income of
both parties and their income earning potential, and its order provided
for a second look at the plaintiff’s alimony obligation when he reached
the age of sixty-five; furthermore, the court expressly noted that its
alimony determination was based on a net earning capacity of $250,000,
which was markedly less than the plaintiff’s past gross annual income
of $350,000.

4. The trial court did not abuse its discretion in finding the plaintiff in
contempt for breaching his alimony obligation to the defendant: it was
sufficiently clear from the terms of the separation agreement that the
plaintiff was required to pay alimony on commissions he earned and
on other consulting income, he did not pay such alimony, and it was
untenable to conclude that he did not wilfully fail to fully comply with
his obligation under the separation agreement to pay alimony on the
basis of his gross annual base income from employment, in whatever
form received and from any and all sources, including commissions and
consulting income paid to him or deposited into S Co.’s bank account;
moreover, it was abundantly clear that this failure to comply did not
involve a good faith dispute or legitimate misunderstanding, as the
plaintiff engaged in self-help by unilaterally reducing his alimony obliga-
tion when he first began his employment with C Co., and he sought
court approval to modify that obligation only after the defendant moved
for contempt; furthermore, the fact that the plaintiff informed the defen-
dant, when the plaintiff started working for C Co., that he was adjusting
his alimony payments due to the complicated nature of the payment
structure at C Co. should have alerted him to the need to seek the advice
of the court concerning the future calculation of his alimony obligation,
and the plaintiff’s concession that he did not pay alimony on his commis-
sions and income from his consulting work undermined any contention
that any ambiguity concerning his alimony obligation entitled him to
resort to self-help rather than seeking the advice of the court.

Argued February 16—officially released June 28, 2022

Procedural History

Action for the dissolution of a marriage, and for other
relief, brought to the Superior Court in the judicial dis-
trict of Fairfield, where the court, Pinkus, J., rendered
judgment dissolving the marriage and granting certain
other relief in accordance with the parties’ separation
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agreement; thereafter, the court, Wenzel, J., granted the
defendant’s motion for contempt and granted in part
the plaintiff’s motion for modification, and the plaintiff
appealed. Affirmed.

Charles D. Ray, with whom, on the brief, were Brit-
tany A. Killian and Angela M. Healey, for the appel-
lant (plaintiff).

Alexander Copp, with whom was Rachel A. Pencu,
for the appellee (defendant).

Opinion

D’AURIA, J. In this appeal, we are called on to inter-
pret a separation agreement to determine whether
draws or advance payments on commissions are loans,
and thus do not constitute income for the purposes
of awarding alimony. The plaintiff, Stephen Birkhold,
appeals from the trial court’s decision granting both his
motion for modification of alimony and a postjudgment
motion for contempt filed by the defendant, Susan Birk-
hold, which the trial court resolved by finding the plain-
tiff in contempt and awarding the defendant past due
alimony and attorney’s fees. On appeal, the plaintiff
claims that the trial court incorrectly (1) interpreted
the parties’ separation agreement to conclude that the
draws from his employment as a real estate broker
were income subject to alimony, (2) interpreted the
parties’ agreement to conclude that money paid to his
limited liability company (LLC) was income subject to
alimony, (3) modified his future alimony obligation, (4)
found him in contempt for his failure to pay alimony,
and (5) awarded the defendant attorney’s fees as the
prevailing party under the separation agreement.1 We
affirm the trial court’s decision in full.

1 Section 11.3 of the separation agreement provides that, ‘‘[i]n the event
that it shall be determined by a court of competent jurisdiction that either
party shall have breached any of the provisions of this [a]greement . . .
the offending party shall pay to the other party reasonable [attorney’s] fees,
court costs and other expenses incurred in the enforcement of the provisions
of this [a]greement . . . .’’ After finding both that the plaintiff breached his



Page 21CONNECTICUT LAW JOURNALJune 28, 2022

JUNE, 2022 791343 Conn. 786

Birkhold v. Birkhold

The record reveals the following procedural history
and facts found by the trial court. The court dissolved
the parties’ marriage in 2009. The court’s dissolution
judgment incorporates a separation agreement the par-
ties had negotiated that requires the plaintiff to pay
alimony to the defendant in an amount equal to ‘‘30
percent of his ‘gross annual base income from employ-
ment’ as defined herein . . . and 25 percent of his gross
cash bonus . . . .’’ The separation agreement defines
‘‘gross annual base income from employment’’ as ‘‘income
actually received by the [plaintiff] from employment
. . . from any and all sources derived. Without limiting
the generality of the foregoing, ‘gross annual base
income from employment’ shall include income from
wages, salaries, consulting or other fees, commissions,
director’s fees and compensation for or by reason of
past, present or future employment, in whatever form
received.’’ The separation agreement further provides
that, in the event a court determines that either party
has breached any of the provisions of the agreement,
‘‘the offending party shall pay to the other party reason-
able [attorney’s] fees, court costs and other expenses
incurred in the enforcement of the provisions of this
[a]greement and/or judgment or decree incorporating
any or all of the provisions hereof.’’

obligation under the agreement and violated a clear and unambiguous court
order by failing to pay alimony, the trial court ruled that the defendant
was entitled to recover ‘‘all her reasonable attorney’s fees, court costs and
expenses incurred in the enforcement of this [a]greement.’’ The trial court
then ordered the plaintiff to pay $80,000 to satisfy the defendant’s attorney’s
fees, costs, and expenses. The trial court’s exercise of discretion, although
it found the plaintiff in contempt, went no further than to make the defendant
whole: to get the alimony and attorney’s fees that she was entitled to under
the agreement, irrespective of a finding of contempt. The plaintiff implicitly
concedes in his brief that, if we affirm the trial court’s decision as to his
first two claims, the attorney’s fees award should likewise be affirmed. We
therefore uphold the award of attorney’s fees because we agree with the
defendant that the trial court’s decision as to the plaintiff’s first two claims
was correct.
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At the time of dissolution, the plaintiff was the chief
executive officer of a major corporation. He was paid
an annual salary and a bonus, and received a W-2 form
for tax purposes. Although the plaintiff changed jobs
after the divorce, he remained a highly compensated
corporate executive, earning more than $2 million a
year in 2013 and 2014. Pursuant to the parties’ agree-
ment, the defendant received 30 percent of his earnings,
all of which was paid as base income during those years.
The plaintiff was then unemployed for almost one year.

In 2015, the plaintiff informed the defendant that he
had begun working for Cushman & Wakefield as a com-
mercial real estate broker. He would receive annual
draws on future commissions, initially in the amount
of $35,000 a year, which he claimed he did not earn
until he realized sales that resulted in commissions.
The plaintiff stated that the purpose of the draw was
to provide him with medical insurance. If the plaintiff
did not earn commissions sufficient to cover the draw,
his employment agreement obligated him to pay the
difference back to Cushman & Wakefield. Two weeks
after beginning at Cushman & Wakefield, the plaintiff
offered to pay the defendant $875 a month (30 percent
of the $35,000 draw) in alimony as long as the defendant
agreed that she would pay him back if he did not earn
his draw. The defendant agreed to accept the $875 a
month alimony payment because she was ‘‘in a very
difficult financial predicament [at that time], and even
that small amount [would] aid in paying utilities.’’

In subsequent years, the plaintiff’s annual draw rate
increased. The plaintiff’s total compensation from
Cushman & Wakefield was $175,900 in 2016, $315,777
in 2017, $216,105 in 2018, and $138,534 in 2019. The
plaintiff also received other payments as a business
consultant to other entities during this time, totaling
$630,930. Despite the increase in the draw rate and his
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other consulting income, the plaintiff continued to pay
the defendant only $875 a month in alimony.

In 2017, the defendant filed a postjudgment motion
for contempt and, later, in 2018, an amended motion
for contempt for the plaintiff’s failure to pay alimony
consistent with the separation agreement. In addition
to a finding of contempt, the defendant sought an order
compelling the plaintiff to pay her the accrued unpaid
alimony that she claimed was owed under the separa-
tion agreement. Thereafter, the plaintiff filed a motion
to modify his alimony obligation due to a substantial
change of circumstances in the nature of his employ-
ment. Specifically, the plaintiff contended that the defi-
nition of ‘‘gross income’’ was no longer equitable
because his ‘‘income through Cushman & Wakefield is
subject to ‘claw-back’ provisions,’’ and he is required
to make business expenditures to generate income that
are not accounted for in the current definition of gross
annual base income from employment.

Following a multiday evidentiary hearing, the trial
court issued a memorandum of decision and awarded
the defendant past due alimony as of October 1, 2019,
in the amount of $249,570 to be paid in $3500 monthly
installments,2 and attorney’s fees and costs in the
amount of $80,000, to be paid in $4000 monthly install-
ments. The trial court also granted the plaintiff’s motion
to modify his alimony obligation by eliminating the 30
percent of gross annual base income from employment
formula and replacing it with a fixed monthly alimony

2 The plaintiff’s opening brief to this court contains an additional claim
that the trial court made a mathematical error in calculating the total past
due alimony. Subsequently, in response to the defendant’s motion to correct,
the parties filed a joint stipulation with the trial court to amend the amount
of the alimony arrearage to $249,570. The plaintiff does not challenge the
stipulation or otherwise respond to the defendant’s argument, made in her
brief to this court, that this claim is now moot. In the absence of any
argument to the contrary, we assume the stipulation effectuated the neces-
sary correction and agree with the defendant that this claim is moot.
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obligation of $6500 per month.3 The trial court also
found the plaintiff in contempt for wilfully violating the
‘‘clear and unambiguous’’ separation agreement.

The plaintiff appealed to the Appellate Court, and
the appeal was transferred to this court pursuant to
General Statutes § 51-199 (c) and Practice Book § 65-
1.4 Additional facts and procedural history will be pro-
vided as needed.

I

On appeal, the plaintiff claims that the trial court
premised its decision awarding the defendant past due
alimony on an incorrect reading of the separation agree-
ment and a clearly erroneous finding that money he
received from his work as a real estate broker for Cush-
man & Wakefield in the form of a draw constituted
income subject to alimony under that agreement. The
plaintiff argues that, because the agreement does not

3 This order went into effect as of the date of the court’s decision, April
29, 2020. The trial court ordered the parties to consult with each other and
to calculate the amount of alimony the plaintiff owed pursuant to the original
agreement between October 1, 2019, and April 29, 2020. The plaintiff did
not receive a retroactive modification.

4 After the plaintiff appealed, the defendant moved to terminate any appel-
late stay. The trial court granted the defendant’s motion, concluding both
that the automatic appellate stay did not apply to its order of attorney’s
fees and that, even if it did, the court would terminate the stay pursuant to
Practice Book § 61-11 (c) and Griffin Hospital v. Commission on Hospi-
tals & Health Care, 196 Conn. 451, 493 A.2d 229 (1985). The plaintiff filed
a timely motion for review pursuant to Practice Book § 66-6, requesting that
this court reverse the trial court’s stay decision. After oral argument before
this court on the merits of the present case, we granted the motion for
review but denied the requested relief. We do not have to decide whether
the automatic stay exception for orders of support, prescribed by Practice
Book § 61-11 (c), applies to this particular order, as fashioned by the trial
court, because the trial court commendably found, in the alternative, that
the Griffin Hospital factors weighed in favor of terminating the appellate
stay. See Griffin Hospital v. Commission on Hospitals & Health Care,
supra, 455–61. Even if the automatic stay did apply under these circum-
stances, we cannot conclude that the trial court abused its discretion in
terminating any automatic stay pursuant to Griffin Hospital.
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state or imply that gross annual base income from employ-
ment includes money received but subject to repay-
ment, the draws are not ‘‘income actually received,’’
as contemplated by the separation agreement, until he
earns the commission. The money, the plaintiff con-
tends, is a loan requiring repayment and therefore can-
not properly be considered income for the purposes of
determining alimony. The defendant responds that the
trial court’s finding that the draws were income and
not a series of loans was not clearly erroneous. We
agree with the defendant.

The interpretation of a separation agreement ‘‘incor-
porated into a dissolution decree is guided by the gen-
eral principles governing the construction of contracts.’’
(Internal quotation marks omitted.) Eckert v. Eckert,
285 Conn. 687, 692, 941 A.2d 301 (2008). When the lan-
guage of a contract is clear and unambiguous, the con-
tract ‘‘must be given effect according to its terms, and
the determination of the parties’ intent is a question
of law.’’ (Internal quotation marks omitted.) Nation-
Bailey v. Bailey, 316 Conn. 182, 192, 112 A.3d 144
(2015). ‘‘When the language of a contract is ambiguous,
the determination of the parties’ intent is a question of
fact.’’ (Internal quotation marks omitted.) Id.

‘‘When construing a contract, we seek to determine
the intent of the parties from the language used interpre-
ted in the light of the situation of the parties and the
circumstances connected with the transaction. . . .
[T]he intent of the parties is to be ascertained by a fair
and reasonable construction of the written words and
. . . the language used must be accorded its common,
natural, and ordinary meaning and usage where it can be
sensibly applied to the subject matter of the contract.’’
(Emphasis in original; internal quotation marks omit-
ted.) Isham v. Isham, 292 Conn. 170, 180, 972 A.2d
228 (2009).
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We agree with the trial court’s conclusion that the
clear and unambiguous definition of gross annual base
income from employment included income from self-
employment or as an independent contractor. The defi-
nition of gross annual base income from employment
provided by the separation agreement ‘‘is expressly
stated to be without limitation’’ and includes income
‘‘actually received’’ by the plaintiff from employment
as ‘‘compensation for or by reason of past, present or
future employment, in whatever form received,’’ and
from ‘‘any and all sources derived.’’ Some examples
of gross annual base income from employment, like
consulting fees, commissions, and director’s fees, ‘‘might
be reported as either W-2 wages or 1099s.’’No language
in the separation agreement ‘‘suggests the form of
reporting income should control which income is recog-
nized for the purpose of alimony computation,’’ and,
therefore, the trial court correctly rejected the argu-
ment that the separation agreement contemplated the
plaintiff paying alimony derived only from traditional
W-2 salary.

Although the trial court never said so, the term
‘‘income’’ is ambiguous; its meaning in any particular
case will depend on the surrounding context. The sepa-
ration agreement defines ‘‘gross annual base income
from employment’’ but does not define ‘‘income.’’ We
previously have observed that ‘‘income’’ is defined
broadly, particularly in family cases. See Unkelbach v.
McNary, 244 Conn. 350, 360–61, 710 A.2d 717 (1998).
This is consistent with our approach of ‘‘includ[ing] in
income items that increase the amount of resources
available for support purposes.’’ Id., 360. Indeed, we
have held that, even gifts, if received regularly and con-
sistently, ‘‘whether in the form of contributions to
expenses or otherwise, are properly considered in
determining alimony awards to the extent that they
increase the amount of income available for support
purposes.’’ Id., 360–61.
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For example, Black’s Law Dictionary defines ‘‘income’’
as ‘‘[t]he money or other form of payment that one
receives, usu[ally] periodically, from employment, busi-
ness, investments, royalties, gifts, and the like.’’ Black’s
Law Dictionary (11th Ed. 2019) p. 912. Another diction-
ary defines ‘‘income’’ as ‘‘something that comes in as
an increment or addition usu[ally] by chance . . . a
gain or recurrent benefit that is usu[ally] measured in
money and for a given period of time, derives from
capital, labor, or a combination of both, includes gains
from transactions in capital assets, but excludes unreal-
ized advances in value: commercial revenue or receipts
of any kind except receipts or returns of capital . . . .’’
Webster’s Third New International Dictionary (2002) p.
1143; see also Gay v. Gay, 70 Conn. App. 772, 778, 800
A.2d 1231 (2002) (quoting definition in Webster’s Third
New International Dictionary to determine meaning of
‘‘income,’’ as used in General Statutes § 46b-82), aff’d,
266 Conn. 641 835 A.2d 1 (2003).

Despite the generally expansive meaning of the term,
not every receipt of funds will be considered income.5

Perhaps most prominently, a loan is ‘‘not an [asset] but
a liability’’ and cannot properly be considered income

5 ‘‘Income’’ is consistently defined broadly in a variety of circumstances,
such as tax; see 26 U.S.C. § 61 (a) (2018) (defining ‘‘gross income’’ for
purposes of Internal Revenue Code as ‘‘all income from whatever source
derived’’); General Statutes § 12-213 (9) (A) (defining ‘‘gross income’’ consis-
tent with 26 U.S.C. § 61 (a)); see also Collins v. Commissioner of Internal
Revenue, 3 F.3d 625, 630 (2d Cir. 1993) (‘‘[T]he term gross income has been
read expansively to include all realized gains and forms of enrichment, that
is, ‘all gains except those specifically exempted.’ . . . Under this broad
definition, gross income does not include all moneys a taxpayer receives.
It is quite plain, for instance, that gross income does not include money
acquired from borrowings. Loans do not result in realized gains or enrich-
ment because any increase in net worth from proceeds of a loan is offset
by a corresponding obligation to repay it.’’ (Citations omitted.)); and child
support. See Jenkins v. Jenkins, 243 Conn. 584, 589 and n.4, 704 A.2d 231
(1998) (explaining that ‘‘gross income’’ for child support purposes is ‘‘the
average weekly income before deductions’’ (internal quotation marks
omitted)).
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to determine alimony. Schmidt v. Schmidt, 180 Conn.
184, 188, 429 A.2d 470 (1980).

Because of the broad but not limitless definition of
income, appellate courts often hold that, when a separa-
tion agreement provides no definition of income, the
term is ambiguous. See, e.g., Marcus v. Marcus, 175
Conn. 138, 141, 394 A.2d 727 (1978) (term ‘‘income’’ is
ambiguous when undefined in separation agreement);
Baldwin v. Baldwin, 19 Conn. App. 420, 422, 562 A.2d
581 (1989) (same). It is, therefore, unsurprising that,
historically, the question of ‘‘[w]hether money should
be characterized as income or a loan is a question of
fact for the trial court.’’ Keller v. Keller, 167 Conn. App.
138, 152, 142 A.3d 1197, cert. denied, 323 Conn. 922,
150 A.3d 1151 (2016); see also Zahringer v. Zahringer,
262 Conn. 360, 369–71, 815 A.2d 75 (2003).6 Although
the plaintiff is correct that, as a matter of law, loans
are not income that a court may consider in determining
alimony, this rule is implicated only if a court first

6 Similarly, whether money is income or a loan is often also treated as a
question of fact in other areas of the law. See, e.g., Commissioner of Internal
Revenue v. Indianapolis Power & Light Co., 493 U.S. 203, 208, 110 S. Ct.
589, 107 L. Ed. 2d 591 (1990); see also id., 208–12 (‘‘The recipient of an
advance payment, in contrast, gains both immediate use of the money (with
the chance to realize earnings thereon) and the opportunity to make a profit
by providing goods or services at a cost lower than the amount of the
payment. . . . When a taxpayer acquires earnings, lawfully or unlawfully,
without the consensual recognition, express or implied, of an obligation to
repay and without restriction as to their disposition, he has received income
. . . . Whether these payments constitute income when received, however,
depends [on] the parties’ rights and obligations at the time the payments
are made. . . . When the Commissioner [of Internal Revenue] examines
privately structured transactions, the true understanding of the parties, of
course, may not be apparent.’’ (Citation omitted; emphasis omitted; foot-
notes omitted; internal quotation marks omitted.)); American Valmar Inter-
national Ltd., Inc. v. Commissioner of Internal Revenue, 229 F.3d 98,
101–102 (2d Cir. 2000) (‘‘We must uphold the Tax Court’s factual findings
unless they are clearly erroneous . . . . Customer deposits over which the
recipient does not have ‘complete dominion’ are not taxable as income upon
their receipt.’’ (Citations omitted; footnote omitted.)).
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makes the factual finding that the money at issue is
indeed a loan.

Because the parties’ separation agreement in the
present case does not define the term ‘‘income,’’ we
conclude that it is susceptible to more than one reason-
able interpretation and is therefore ambiguous. This
conclusion is reinforced, rather than undermined, by
the text of the separation agreement, which provides
that gross annual base income from employment
includes ‘‘income actually received’’ from any and all
sources, and encompasses income from wages, salary,
consulting fees, commissions, director’s fees, ‘‘and com-
pensation for or by reason of past, present or future
employment, in whatever form received.’’ Accordingly,
we apply the clearly erroneous standard of review to
the trial court’s factual determination that the plaintiff’s
draws from Cushman & Wakefield were income. A find-
ing of fact is clearly erroneous when no evidence in
the record supports it ‘‘or when although there is evi-
dence to support it, the reviewing court on the entire
evidence is left with the definite and firm conviction
that a mistake has been committed.’’ (Internal quotation
marks omitted.) Remillard v. Remillard, 297 Conn. 345,
356, 999 A.2d 713 (2010).

There is ample evidence in the record that supports
the trial court’s finding that the money received by the
plaintiff from Cushman & Wakefield in the form of a
draw was includable as gross annual base income from
employment. The trial court found that the moneys from
Cushman & Wakefield ‘‘were clearly from employment,’’
regardless of ‘‘whether they were currently earned or
still subject to repayment.’’ The draws were paid for the
plaintiff’s services as a commercial real estate broker
at Cushman & Wakefield. He received semimonthly
deposits, listed as ‘‘C & W Inc. 1099 Payroll,’’ to his LLC
bank account. The plaintiff reported the draws as ‘‘gross
income’’ on his personal tax returns. Cushman & Wake-
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field referred to the plaintiff as an ‘‘employee,’’ and to
his income as ‘‘earnings,’’ on a 2019 pay statement, and
noted that he would have to pay back unearned draws
‘‘[i]n the event [his] employment or relationship’’ with
Cushman & Wakefield ended. (Emphasis added.)

Although the plaintiff presented evidence in the form
of draw agreements and promissory notes with Cush-
man & Wakefield, and testified that the draws were
loans, he presented no evidence about how he actually
earned his commissions and no evidence that Cush-
man & Wakefield, in fact, ‘‘ever did recover, demand
or even threaten to recover unearned draws.’’ Even
when the plaintiff did earn commissions, he ‘‘did not
pay alimony to the [defendant] based on such funds.’’
Rather, the trial court found that the plaintiff treated
the money from Cushman & Wakefield as income ‘‘in
every relevant way,’’ except to pay alimony to the defen-
dant, such as reporting his draws as ‘‘gross income’’ on
his personal tax returns. As the trial court observed,
‘‘[w]hile there was a continuing dispute over the issue
of whether . . . the [defendant] would agree to repay
the alimony she received based on draws from [Cush-
man & Wakefield] if [the draws] were recouped by
[Cushman & Wakefield] as unearned, the [plaintiff] rec-
ognized [that] the payments to her would reflect the
amounts of such payments from [Cushman & Wake-
field].’’ (Footnote omitted.) The trial ‘‘court, as the trier
of fact and thus the sole arbiter of credibility, was free
to accept or reject, in whole or in part, the testimony
offered by either party.’’ (Internal quotation marks omit-
ted.) Remillard v. Remillard, supra, 297 Conn. 357.

Consistent with the parties’ intent at the time they
signed the separation agreement, as evidenced by their
having provided a very broad definition of gross annual
base income from employment, the defendant clearly
expected some form of alimony so long as the plaintiff
was employed. For the first four months after the
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divorce, the separation agreement required the plaintiff
to pay $11,750 a month in alimony. After those four
months, the separation agreement required the plaintiff
to pay 30 percent of his gross annual base income from
employment, up to $600,000—meaning, a maximum of
$15,000 a month (if he did not receive a bonus). And,
indeed, for years, the plaintiff paid the defendant thou-
sands of dollars a month in alimony. Although the law
and the separation agreement account for changes in
circumstances, the plaintiff, as the moving party, is
required to ‘‘demonstrate that circumstances have
changed since the last court order such that it would be
unjust or inequitable to hold either party to it.’’ (Internal
quotation marks omitted.) Olson v. Mohammadu, 310
Conn. 665, 672, 81 A.3d 215 (2013). The plaintiff’s inter-
pretation that he was required to pay the defendant
only $875 a month in alimony would be a dramatic
departure from the agreement they negotiated, and,
therefore, he bore the burden of proving a change of
circumstances to justify a new order. In the end, the
trial court did not hold the plaintiff to the expectation
that he pay tens of thousands of dollars a month in
alimony, even if the defendant thought she would be
receiving the higher amount she was accustomed to in
the years immediately following the parties’ divorce.
After hearing evidence, the trial court was constrained
to observe that the plaintiff had failed to establish how
he earned his commissions, why his purported debt
to Cushman & Wakefield fluctuated, how much of his
commissions were applied to his draws, and why the
plaintiff did not pay alimony on commissions he earned.
The trial court’s skepticism toward the plaintiff’s calcu-
lation of his alimony obligation in light of his new
arrangement was well founded. We conclude that the
trial court correctly interpreted the parties’ separation
agreement and that its findings were not clearly errone-
ous.
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II

The plaintiff next claims that the trial court also prem-
ised its decision on the amended motion for contempt
on an incorrect interpretation of the parties’ separation
agreement and a clearly erroneous finding that money
earned by and paid to his LLC was his personal income
and subject to alimony. The plaintiff argues that the
money paid to the LLC was not income subject to his
alimony obligation because it was not received by him,
and, alternatively, any money the LLC received is sub-
ject to business related expense deductions. The plain-
tiff contends that, although he rendered services on
behalf of the LLC, that does not make the resulting
income paid to the LLC the plaintiff’s personal income.
The defendant responds that the record supports the
trial court’s finding that the money from Cushman &
Wakefield and other entities was income to the plaintiff
and not the LLC. We agree with the defendant.

Interpretation of an ambiguous contract is a question
of fact. E.g., Nation-Bailey v. Bailey, supra, 316 Conn.
192. A finding of fact is clearly erroneous when no evi-
dence in the record supports it or when the reviewing
court is ‘‘left with the definite and firm conviction that
a mistake has been committed.’’ (Internal quotation
marks omitted.) Remillard v. Remillard, supra, 297
Conn. 356.

Due to the ambiguity in the term ‘‘income,’’ we also
must determine whether the trial court was correct
about whether payments to the LLC fell within the scope
of that definition. In 2014, the plaintiff created a limited
liability company called SNB NYC Consulting, LLC. He
was a 50 percent member of the LLC with his new wife
until 2019; he is now the sole member. Since 2017, the
plaintiff has elected to have the LLC taxed as an S
corporation.7 The plaintiff similarly chose to have his

7 That the LLC did not become an S corporation until 2017 does not change
our conclusion as to the money paid from Cushman & Wakefield to the LLC
in 2015 and 2016 because an LLC performs the same pass-through function
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Cushman & Wakefield draws and money earned from
other consulting services deposited into the LLC’s
account. We agree with the trial court that the plaintiff
cannot structure the receipt of his income and use the
corporate form to avoid his alimony obligation. As the
trial court found, ‘‘[w]hile such manipulations may have
yielded tax benefits to the [plaintiff], there was no evi-
dence [they] were necessary to earn this income.’’ The
trial court specifically found that ‘‘[m]any of the claimed
business deductions by [the LLC] appeared to be
entirely personal expenses of the [plaintiff] and his new
wife. More importantly, the actual business activities
of [the LLC] appear to consist only of taking moneys
already received by the [plaintiff] and finding ways to
claim deductions and expenses to shelter this income
and/or hide it from the [defendant].’’ Also, nothing in
the separation agreement addresses business related
expenses. These facts, as found by the trial court, are
not clearly erroneous and support the court’s determi-
nation that the LLC was used to shield the plaintiff’s
income from his alimony obligations, that the income
was properly subject to alimony, and that the plaintiff
was not entitled to business expense deductions.

The fact that it may be advantageous for tax purposes
to set up an LLC has no bearing on the determination
that the income is properly subject to alimony. Our
decision in Tuckman v. Tuckman, 308 Conn. 194, 61
A.3d 449 (2013), is instructive. In Tuckman, the defen-

that S corporations do. See, e.g., Benjamin v. Island Management, LLC,
341 Conn. 189, 205 n.17, 267 A.3d 19 (2021) (‘‘Our common law does not
recognize LLCs, which were first created by statute in Connecticut in 1993.
Public Acts 1993, No. 93-267. An LLC is a distinct type of business entity
that allows its owners to take advantage of the pass-through tax treatment
afforded to partnerships while also providing them with limited liability
protections common to corporations.’’ (Internal quotation marks omitted.)).
Additionally, the LLC remained closely held—the plaintiff and his new wife
being the only two members—and therefore maintained the same character-
istics in 2015 and 2016 that made it eligible to be considered an S corporation
in 2017.
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dant challenged the trial court’s determination that,
when fixing alimony and child support, her taxable
income from an S corporation8 should be included in
her annual net income. Id., 208–209. This court, in con-
sidering how to treat ‘‘the retained earnings of an S
corporation that are passed through to a shareholder
for purposes of measuring and imposing a child support
obligation,’’ followed the Massachusetts Supreme Judi-
cial Court’s decision in J.S. v. C.C., 454 Mass. 652, 662–
63, 912 N.E.2d 933 (2009), which concluded that ‘‘[t]he
better reasoned decisions require a [case specific], fac-
tual inquiry and determination . . . . We follow the
lead of these cases, and similarly conclude that a deter-
mination whether and to what extent the undistributed
earnings of an S corporation should be deemed avail-
able income to meet a child support obligation must
be made based on the particular circumstances pre-
sented in each case. Such a [fact based] inquiry is neces-
sary to balance, inter alia, the considerations that a
[well managed] corporation may be required to retain a
portion of its earnings to maintain corporate operations
and survive fluctuations in income, but corporate struc-
tures should not be used to shield available income that
could and should serve as available sources of child
support funds.’’ (Internal quotation marks omitted.)
Tuckman v. Tuckman, supra, 210–11. In Tuckman, this
court detailed some relevant factors trial courts should

8 Limited liability companies can be organized as S corporations. ‘‘An S
corporation is a small business corporation that qualifies for certain tax
and financial prerogatives.’’ Berkley v. Gavin, 253 Conn. 761, 763 n.3, 756
A.2d 248 (2000). In an S corporation, ‘‘all of its capital gains and losses, for
federal income tax purposes, pass through . . . to the individual sharehold-
ers, and any federal income tax liability on capital gains is the responsibility
of the individual shareholder.’’ Tuckman v. Tuckman, supra, 308 Conn. 209.
‘‘A subchapter S corporation is a flow through entity. All of the earnings of
such a company must be reported as individual income by its [shareholders].
The corporation files federal tax returns only for informational purposes.’’
Outdoor Development Corp. v. Mihalov, 59 Conn. App. 175, 180 n.7, 756
A.2d 293 (2000).
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weigh ‘‘in determining what portion of undistributed
corporate earnings may be available to a shareholder
for a child support obligation’’: (1) the shareholder’s
level of control over corporate distributions, as mea-
sured by the shareholder’s ownership interest, (2) legiti-
mate business interests justifying retained corporate
earnings, and (3) evidence of an attempt to shield
income by means of retained earnings. Id., 211. In the
present case, to determine that the earnings deposited
in the plaintiff’s LLC account were attributable to him
as income under the separation agreement, the trial
court properly conducted just such a fact based inquiry.

The plaintiff relies on Yomtov v. Yomtov, 152 Conn.
App. 355, 98 A.3d 110 (2014), in which the Appellate
Court held that, because an LLC is a ‘‘distinct legal
entity whose existence is separate from its members’’;
(internal quotation marks omitted) id., 362; income
must be actually received by the plaintiff, and not the
LLC, to be properly subject to alimony obligations. The
defendant argues that Yomtov is distinguishable because,
in that case, there was no dispute that the money in
question was initially gross revenue to the LLC and
the LLC existed at the time the parties signed their
separation agreement, whereas, in the present case, the
trial court was not required to accept the plaintiff’s
claim that the LLC earned revenue separate from his
own income.

The plaintiff’s reliance on Yomtov is unpersuasive.
At best, Yomtov can be understood to stand for the
proposition that income the LLC received may be prop-
erly considered separate and distinct from its members’
income. But, as Tuckman instructs, that determination
is undertaken on a case-by-case basis after the trial
court’s careful consideration of the parties’ circum-
stances. As the Appellate Court noted in Yomtov, ‘‘the
circumstances of the parties at the time of the dissolu-
tion do not support the contention that the plaintiff’s
income is that of his limited liability company.’’ Id., 363.
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In the present case, however, the trial court made the
factual finding that the plaintiff treated as his own
income the money received for work conducted for
Cushman & Wakefield, as well as other consulting work,
even if deposited into the LLC’s account. The trial court
concluded that the parties’ circumstances at the time
of dissolution confirms that the separation agreement
‘‘was intended to be broad and include all forms of
income’’ and, therefore, was not limited to ‘‘traditional
executive compensation in the form of W-2 reported
income.’’ The fact that the plaintiff elected to operate
as an LLC cannot justify the nonpayment of alimony,
even if being an S corporation may have permitted him
to treat the income differently if the choice had not
been his. Thus, we conclude that the trial court correctly
interpreted the parties’ separation agreement, and its
findings were not clearly erroneous.

III

The plaintiff also claims that the trial court incor-
rectly modified his future alimony obligation based on
a net annual income and earning capacity not supported
by the record. He argues that the trial court did not
take into account all relevant statutory criteria and that
the only factor the court considered was his past gross
income. The defendant responds that the trial court did
not abuse its discretion because the record supports
the alimony award. She also notes that the trial court’s
memorandum of decision expressly states that the court
considered all relevant statutory factors, and there is
no requirement that it use a precise formula to calculate
available net income. We agree with the defendant.

Addressing the plaintiff’s motion for modification,
the trial court found that there had indeed been a sub-
stantial change in circumstances that necessitated a
modification to the plaintiff’s alimony obligation. Spe-
cifically, after considering all the factors required by
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§ 46b-82,9 the court found (1) a substantial reduction
in the plaintiff’s income from his base salary of $470,000
with annual bonuses as a senior corporate executive
to an average gross income of approximately $350,000
with no bonus income during the fifty-one months from
mid-2015 to September, 2019, and an annualized income
of $311,000 for the first nine months of 2019, (2) that
he had remarried,10 (3) that he had relocated twice, and
(4) that he is became a consultant and independent
contractor with much more complicated financial
affairs. Although $350,000 represents the plaintiff’s
average past gross income, the trial court based its
alimony award on a net earning capacity of at least
$250,000, taking into consideration the factors required
by § 46b-82 and that his new residence of Texas has
no state income tax.11 The trial court also found that

9 General Statutes § 46b-82 (a) provides in relevant part that the trial court
‘‘shall consider the length of the marriage, the causes for the annulment,
dissolution of the marriage or legal separation, the age, health, station,
occupation, amount and sources of income, earning capacity, vocational
skills, education, employability, estate and needs of each of the parties and
the award, if any, which the court may make pursuant to section 46b-81,
and, in the case of a parent to whom the custody of minor children has
been awarded, the desirability and feasibility of such parent’s securing
employment.’’

10 Remarriage of an alimony payor is not an appropriate ground for a
downward modification. See Heard v. Heard, 116 Conn. 632, 636, 166 A. 67
(1933). The plaintiff has not challenged the trial court’s decision on the
basis of this error, however, and, thus, we deem it waived.

11 The trial court did not indicate why the lack of a state income tax results
in a lower net income but did state more generally that, given the plaintiff’s
‘‘current residence in Texas, the court has determined his net annual income
and earning capacity to be approximately $250,000.’’ The record supports
the inference that the net earning capacity determination based on a Texas
residence is also rooted in the plaintiff’s testimony that he traveled back
and forth to New York City for business. The plaintiff consulted for at least
one New York based entity, Applied DNA Sciences, Inc., for which he
facilitated the entry of the company’s technology in the apparel market,
including developing sales strategy and making introductions to stakehold-
ers. The plaintiff testified that he would travel from Texas to New York to
conduct some of that work. Although the plaintiff now complains that there
was no evidence of his ability to ‘‘earn a salary in Texas at all’’ and no
evidence that there were jobs in Texas that require his skill set, he was in
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the parties appeared to be in good health and that there
were established financial records pertaining to the par-
ties’ income and income earning potential. The trial
court then declined the plaintiff’s request to modify the
separation agreement to have his alimony determined
by net income rather than gross income because the
plaintiff had structured his financial affairs ‘‘in such a
way as to minimize his tax obligations, as well as his
obligations to pay alimony. . . . The court believes
that modification of the agreement to allow [him] to
claim and deduct expenses would invite misadventures
by [the plaintiff] and inevitably lead to future disputes
. . . . This is simply not the formula which was origi-
nally negotiated by the parties.’’ (Footnote omitted.)
Minimizing future conflict—not to mention litigation—
is itself an appropriate exercise of discretion. See, e.g.,
Pasquariello v. Pasquariello, 168 Conn. 579, 584, 362
A.2d 835 (1975) (‘‘trial courts have a distinct advantage
over an appellate court in dealing with domestic rela-
tions, where all of the surrounding circumstances and
the appearance and attitude of the parties are so signifi-
cant’’ (internal quotation marks omitted)). The trial
court therefore went on to modify the alimony provi-
sions of the separation agreement so that the plaintiff
now pays the defendant a flat $6500 a month, as opposed
to an amount based on a specific formula, with the
parties being entitled to a ‘‘second look’’ following the
plaintiff’s sixty-fifth birthday.

‘‘An appellate court will not disturb a trial court’s
orders in domestic relations cases unless the court has
abused its discretion or it is found that it could not
reasonably conclude as it did, based on the facts pre-
sented. . . . In determining whether a trial court has

the best position to present that evidence and failed to do so. See Britto v.
Britto, 166 Conn. App. 240, 247, 141 A.3d 907 (2016). There was otherwise
sufficient evidence to support the trial court’s determination that the plain-
tiff’s net annual earning capacity was $250,000.
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abused its broad discretion in domestic relations mat-
ters, we allow every reasonable presumption in favor
of the correctness of its action.’’ (Internal quotation
marks omitted.) Morris v. Morris, 262 Conn. 299, 305,
811 A.2d 1283 (2003). ‘‘To the extent that the trial court
has made findings of fact, our review is limited to decid-
ing whether such findings were clearly erroneous.’’
(Internal quotation marks omitted.) Light v. Grimes,
156 Conn. App. 53, 64, 111 A.3d 551 (2015). ‘‘[General
Statutes §] 46b-86 governs the modification or termina-
tion of an alimony or support order after the date of a
dissolution judgment. When . . . the disputed issue is
alimony . . . the applicable provision of the statute is
§ 46b-86 (a), which provides that a final order for ali-
mony may be modified by the trial court upon a showing
of a substantial change in the circumstances of either
party.’’ (Footnote omitted; internal quotation marks
omitted.) Olson v. Mohammadu, supra, 310 Conn.
671–72.

‘‘[A] court must base child support and alimony orders
on the available net income of the parties, not gross
income.’’ Morris v. Morris, supra, 262 Conn. 306. How-
ever, a ‘‘trial court may under appropriate circum-
stances in a marital dissolution proceeding base
financial awards [pursuant to §§ 46b-82 (a) and 46b-86]
on the earning capacity of the parties rather than on
actual earned income. . . . Earning capacity, in this
context, is not an amount which a person can theoreti-
cally earn, nor is it confined to actual income, but rather
it is an amount which a person can realistically be
expected to earn considering such things as his voca-
tional skills, employability, age and health. . . . When
determining earning capacity, it . . . is especially
appropriate for the court to consider whether [a person]
has wilfully restricted his [or her] earning capacity to
avoid support obligations.’’ (Citations omitted; footnote
omitted; internal quotation marks omitted.) Tanzman
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v. Meurer, 309 Conn. 105, 113–14, 70 A.3d 13 (2013). It
is also appropriate to consider a party’s earning capacity
when there is evidence of that party’s previous earnings.
See, e.g., Miller v. Miller, 181 Conn. 610, 612–13, 436
A.2d 279 (1980).

Sufficient evidence in the record supported the trial
court’s findings regarding the plaintiff’s earning capac-
ity such that its award of a monthly alimony obligation
of $6500 was not an abuse of discretion. The trial court
based its modified award not only on the plaintiff’s past
gross earnings but also on his long and successful career
as a senior executive, broker, and consultant, and his
move to a state without a state income tax. The court’s
order specifically provided for a ‘‘second look’’ when
the plaintiff reaches the age of sixty-five. The trial court
also based its decision on the income and income earn-
ing potential of both parties. It could have been an abuse
of discretion for the court to have based its decision
solely on the plaintiff’s past gross income without taking
into account any other facts or circumstances whatso-
ever, but the trial court expressly noted that its alimony
determination was anchored on the conclusion that the
plaintiff’s net earning capacity was $250,000, which is
markedly less than his past gross annual income of
$350,000 from mid-2015 to September, 2019. The trial
court’s alimony award of $6500 per month therefore
did not amount to an abuse of discretion.

IV

The plaintiff challenges the trial court’s finding of
contempt against him for breaching his alimony obliga-
tion because he claims that his nonpayment was based
on a good faith belief that he did not owe alimony on
money received from Cushman & Wakefield and on
revenue to his LLC. Specifically, he argues that the
language of the separation agreement was not clear and
that his actions were not wilful because he sought and
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relied on the advice of professional advisors. The defen-
dant argues that the overall obligation to pay alimony
in the separation agreement was clear and unambigu-
ous, that the plaintiff’s actions were wilful because he
took unilateral action, and that, although he testified
that he consulted with professional advisors for tax
purposes, there was no evidence that he received advice
related to the calculation of the amount of his alimony
payments under the separation agreement. We agree
with the defendant.

‘‘It is the burden of the party seeking an order of
contempt to prove, by clear and convincing evidence,
both a clear and unambiguous directive to the alleged
contemnor and the alleged contemnor’s wilful noncom-
pliance with that directive.’’ Puff v. Puff, 334 Conn. 341,
365, 222 A.3d 493 (2020). The question of whether the
underlying order is clear and unambiguous is a legal
inquiry subject to de novo review. See, e.g., In re Leah
S., 284 Conn. 685, 693, 935 A.2d 1021 (2007). We review
the trial court’s determination that the violation was
wilful under the abuse of discretion standard. See id.,
693–94.

The present case involves allegations of indirect civil
contempt. ‘‘A refusal to comply with an injunctive
decree is an indirect contempt of court because it
occurs outside the presence of the trial court.’’ (Internal
quotation marks omitted.) Brody v. Brody, 315 Conn.
300, 317, 105 A.3d 887 (2015). ‘‘[C]ivil contempt is com-
mitted when a person violates an order of [the] court
which requires that person in specific and definite lan-
guage to do or refrain from doing an act or series of
acts.’’ (Emphasis omitted; internal quotation marks
omitted.) Gabriel v. Gabriel, 324 Conn. 324, 333, 152
A.3d 1230 (2016).

Addressing the defendant’s motion for contempt, the
trial court found that ‘‘the obligation in question, to pay
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alimony pursuant to the [separation] [a]greement, is
clear and unambiguous. The court finds that the [plain-
tiff] did fail to pay the amounts due, [and] such failure
to pay was wilful and that both of these elements were
established by clear and convincing evidence.’’ The trial
court went on to state that it could award the defendant
her requested relief ‘‘independent[ly] of any finding of
contempt’’ because the plaintiff had breached his ali-
mony obligation under the separation agreement, and the
agreement contained a fee shifting provision. See foot-
note1 of this opinion. Although the defendant requested
$88,789 in attorney’s fees, the trial court awarded her
$80,000.

We conclude that the trial court did not abuse its
discretion in finding the plaintiff in contempt. During
the time in question, the plaintiff did not pay any ali-
mony on Cushman & Wakefield commissions he in fact
earned, totaling $439,919, or on other self-employment
income not subject to any claim of repayment, totaling
$653,639.12 It was sufficiently clear from the terms of
the separation agreement that the plaintiff had to pay
alimony on commissions he did earn and other con-
sulting income, thereby constituting independent viola-
tions to support the finding of contempt. Notwithstanding
our determination that it is not clear and unambiguous
from the terms of the separation agreement whether
the plaintiff’s draws constituted income or a loan, we
also agree with the trial court that it is untenable on
this record to conclude that the plaintiff did not wilfully
fail to fully comply with his obligation to pay as alimony
30 percent of his gross annual base income from
employment ‘‘in whatever form received’’ from ‘‘any
and all sources derived,’’ including consulting or com-
mission work paid to him or to his LLC. As the trial

12 According to the parties’ stipulation; see footnote 2 of this opinion; the
amount of other consulting income, as originally found by the trial court,
was understated by $23,249.
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court found, through his LLC, the plaintiff treated his
income in a ‘‘byzantine and highly structured manner’’
to the detriment of the defendant. As a result, in the four
years in question, the plaintiff earned a gross income
of $1,531,900, yet he paid the defendant only $210,000
in alimony. The plaintiff’s position on appeal that it was
not clear that he had to pay alimony on ‘‘income other
than W-2 income’’ is belied by his 2015 e-mail offering
to pay the defendant 30 percent of his Cushman &
Wakefield draw. Yet, the plaintiff concedes that, even
when his annual draw rate increased, he continued to
pay the defendant only $875 a month.

Moreover, any ambiguity in the definition of ‘‘income’’
in the separation agreement does not affect our conclu-
sion because it is abundantly clear that this was not a
good faith dispute or legitimate misunderstanding. ‘‘A
party to a court proceeding must obey the court’s orders
unless and until they are modified or rescinded, and
may not engage in ‘self-help’ by disobeying a court order
to achieve the party’s desired end.’’ Hall v. Hall, 335
Conn. 377, 397, 238 A.3d 687 (2020). The principle
against self-help often applies in situations ‘‘in which
previously compliant parties stopped complying with
court orders after changes in circumstances rendered
the orders unclear without first seeking judicial clarifi-
cation or modification.’’ In re Leah S., supra, 284 Conn.
700.

In Eldridge v. Eldridge, 244 Conn. 523, 710 A.2d 757
(1998), this court recognized that, although contempt is
‘‘ ‘particularly harsh,’ ’’ a good faith dispute or legitimate
misunderstanding does not preclude a finding of wil-
fulness as a predicate to a judgment of contempt. Id.,
529. In affirming the contempt order in Eldridge, this
court reasoned that (1) the plaintiff should have moved
to modify his alimony obligation prior to unilaterally
suspending periodic alimony payments, (2) the plaintiff
had the ability to comply and chose not to comply, and
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(3) the fact that the plaintiff was ultimately proven
correct that he was owed a credit from the defendant
did not undermine the trial court’s determination that
the plaintiff’s behavior was contemptuous. See id., 529–
34. We explained in Eldridge: ‘‘This is not a case in
which the [plaintiff] did not have the ability to comply.
Rather, he chose not to. The fact that the plaintiff ulti-
mately was proven correct in his calculations of the
various debits and credits between him and the defen-
dant does not mean . . . that the court was precluded
from finding him in contempt as a matter of law.
Whether to find a party in contempt is ultimately a
matter within the trial court’s discretion. The trial court
could have exercised its discretion so as not to find the
plaintiff in contempt. The fact that the plaintiff exer-
cised self-help when he was not entitled to do so, how-
ever, by disobeying the court’s order without first
seeking a modification was a sufficient basis for the
trial court’s contrary exercise of discretion. The court
was entitled to determine that to exonerate the plaintiff
would be an undue inducement to litigants’ exercise of
self-help.’’ (Emphasis omitted.) Id., 532.

In Sablosky v. Sablosky, 258 Conn. 713, 784 A.2d 890
(2001), this court cited Eldridge approvingly and con-
cluded that, ‘‘[when] there is an ambiguous term in a
judgment, a party must seek a clarification upon motion
rather than resort to self-help. Id., 720. The appropriate
remedy for doubt about the meaning of a judgment is
to seek a judicial resolution of any ambiguity; it is not
to resort to self-help.’’ Although Sablosky presented the
issue of child support orders, this court reasoned that
it was similar to when ‘‘a party makes a motion for
modification of a support order on the ground of a
substantial change in circumstances. Although one
party may believe that his or her situation satisfies this
standard, until a motion is brought to and is granted
by the court, that party may be held in contempt in
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the discretion of the trial court if, in the interim, the
complaining party fails to abide by the support order.’’
Id., 722.

The present case is similar to Eldridge and Sablosky.
The plaintiff unilaterally reduced his alimony when he
first began his employment with Cushman & Wakefield
in 2015. Article V, § 5.8, of the separation agreement
provides only that the ‘‘[plaintiff] shall not make an
application to any [c]ourt for modification of his obliga-
tions pursuant to this [a]rticle V on the basis of the
[defendant’s] income unless she earns more than
$35,000 in any year . . . .’’ (Emphasis added.) The sep-
aration agreement, therefore, does not prevent the
plaintiff from seeking to modify his alimony obligation,
as long as it is for a reason other than the defendant’s
income increasing, but not surpassing, $35,000 in any
year. The plaintiff filed the motion to modify his alimony
obligation only after the defendant filed her motions
for postjudgment contempt for the plaintiff’s failure to
pay alimony to her as contemplated by the separation
agreement for the preceding four years. In Eldridge,
the plaintiff was explicitly directed in a prior Appellate
Court decision ‘‘to seek the assistance of the court and
not to engage in self-help’’; Eldridge v. Eldridge, supra,
244 Conn. 531; and, therefore, we held in that case that
the trial court ‘‘properly concluded that the plaintiff
was not justified in his stated belief that he simply could
withhold payments and . . . that his explanations
were not adequate to explain his failure to obey the
court order.’’ Id., 531–32. In the present case, the fact
that the plaintiff reached out to the defendant when he
began his employment with Cushman & Wakefield to
adjust his alimony payments because the payment
structure was ‘‘a little complicated’’ should have alerted
him to the need to seek the advice of the court concern-
ing the future calculation of his alimony payments. We
recognize that, in other cases, a party facing a poten-



Page 46 CONNECTICUT LAW JOURNAL June 28, 2022

JUNE, 2022816 343 Conn. 786

Birkhold v. Birkhold

tially ambiguous court order after a change in circum-
stances can avoid being held in contempt due to a
reasonable mistake, without first resorting to the court,
by proceeding in good faith. In this case, the plaintiff
crossed the line from what could have been a good
faith misunderstanding to knowingly taking advantage
of an ambiguity at the expense of the defendant. The
plaintiff cannot use that ambiguity to escape contempt.

Last, the plaintiff conceded that he did not pay ali-
mony on commissions he did earn at Cushman & Wake-
field, as well as on money paid to him in connection
with other consulting work. This concession ‘‘seriously
undermine[s] any contention that the ambiguity entitled
the [plaintiff] to eschew seeking the court’s advice and,
instead, to resort to self-help.’’ Sablosky v. Sablosky,
supra, 258 Conn. 720–21. Accordingly, we uphold the
trial court’s finding of contempt.

The decision of the trial court is affirmed.

In this opinion the other justices concurred.


